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Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
* Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 

Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )S Responsive to communication(s) filed on 01 October 2007 . 
. 2a)D This action is FINAL. 2b)IEI This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quay/e, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^3 Claim(s) 1-53 is/are pending in the application. 

4a) Of the above claim(s) 19-22 and 50-53 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) E3 Claim(s) 1-18 and 23-49 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 

Priority under 35 U.S.C. § 119 

12)D Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)D All b)Q Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

2.Q Certified copies of the priority documents have been received in Application No. . 

3-D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 



Attachments) 

1 ) ^ Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) Q Notice of Draftsperson's Patent Drawing Review (PTO-948) Pa P er No(s)/Mail Date. . 

3) ^ Information Disclosure Statement(s) (PTO/SB/08) 5 ) D Notjce of ^rma\ Patent Application 

Paper No(s)/Mail Date 4-16.5-17 & 10-1-07 . 6) □ Other: . 
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Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the 
fee set forth in 37 CFR 1.17(e), was filed in this application after final rejection. 
Since this application is eligible for continued examination under 37 CFR 
1.114, and the fee set forth in 37 CFR 1.17(e) has been timely paid, the finality 
of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. 
Applicant's submission filed on 10-01-2007 has been entered. 

Election/Restrictions 
Claims 1 9-22 and 50-53 are withdrawn from further consideration 
pursuant to 37 CFR 1 . 142(b), as being drawn to a nonelected 
invention, there being no allowable generic or linking claim. Applicant 
timely traversed the restriction (election) requirement in the reply filed 
on 9/21/06. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 
U.S.C. 102 that form the basis for the rejections under this section made in this 
Office action: 
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A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or 
on sale in this country, more than one year prior to the date of application for patent in the United States. 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another 
filed in the United States before the invention by the applicant for patent or (2) a patent granted on an 
application for patent by another filed in the United States before the invention by the applicant for patent, 
except that an international application filed under the treaty defined in section 351(a) shall have the 
effects for purposes of this subsection of an application filed in the United States only if the international 
application designated the United States and was published under Article 21(2) of such treaty in the English 
language. 



Claims 32,35,36,39,40,43,44 and 49 are rejected under 35 
U.S.C. 102(b) as being anticipated by Gobron, et al.-6162209. 

Gobron discloses a loop 150, inner cannula (proximal end of 150) and 
rigid outer cannula 120. A handle is at the proximal end and has one end 
attached to the proximal end of the outer cannula, and another end 130 
attached to the proximal end of the snare cannula 150. The applicant states in 
the specification that the inner "cannula" can be a solid rod, so the examiner 
contends that the wire meets this limitation. Two to eight pounds of force 
would cause the snare basket or loop to be extended from the outer cannula. 



Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for 
all obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth 
in section 102 of this title, if the differences between the subject matter sought to be patented and the 
prior art are such that the subject matter as a whole would have been obvious at the time the invention was 
made to a person having ordinary skill in the art to which said subject matter pertains. Patentability shall 
not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 
148 USPQ 459 (1966), that are applied for establishing a background for 
determining obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims 
at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application 
indicating obviousness or nonobviousness. 

This application currently names joint inventors. In considering 

patentability of the claims under 35 U.S.C. 103(a), the examiner presumes that 

the subject matter of the various claims was commonly owned at the time any 

inventions covered therein were made absent any evidence to the contrary. 

Applicant is advised of the obligation under 37 CFR 1.56 to point out the 

inventor and invention dates of each claim that was not commonly owned at 

the time a later invention was made in order for the examiner to consider the 

applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) prior 

art under 35 U.S.C. 103(a). 



Application/Control Number: Page 5 

10/679,007 

Art Unit: 3731 

Claims 1-10,12-14,23,25-28,32,34-36,39,40,42-44,48 and 49 are 
rejected under 35 U.S.C. 102(b) as being anticipated by Gobron-6159220, or 
alternatively obvious under Gobron, et al.-6159220 in view of either Gobron, et 
al.-6162209, Lippitt, et al.-5906622 or Clement-5197968. 
Gobron discloses a device that includes an outer cannula (14), inner cannula 
18 and a basket formed of a wire leg and a loop (12a-d) attached to the inner 
cannula. Gobron discloses many different embodiments of "restricting means" 
at the distal end of the basket for preventing relative movement of the wire leg 
and loop, including a double loop (68a, 68b) illustrated in Figures 5E and 5F. 
Gobron states that the material of the wires can be Nitinol (column 7, line 21 ) 
and the wires are attached to the inner cannula by crimping or gluing (column 
6, lines 17-25). The handle has one end attached to the outer cannula, where 
sections 14 and 16 merge, and the other end (20) attached to the inner 
cannula. Two to Eight pounds of force would be sufficient to move the inner 
cannula. 

The outer sheath of Gobron is believed to be "rigid, as "rigid" is a relative 
term and any material exhibits degrees of both flexibility and rigidity. 
Additionally, relative to the wire basket, the outer sheath is rigid as it is more 
rigid than the wires of the basket causing the wires to collapse as they are 
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withdrawn into the outer sheath. However in the event that the outer sheath is 
not considered to meet the limitation of being "rigid", the examiner turns to 
either Gobron, Lippitt or Clement, all of which teach that the outer cannula for 
an extractor can be rigid, or flexible or rigid. It would have been obvious to have 
made the outer cannula of Gobron rigid, in order to prevent undesirable 
buckling or movement of the cannula during the procedure when the device is 
used in a procedure not requiring the extractor to be flexible. 

Claims 11,15,16,24,30,33,41 and 47 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Gobron, et al.-220, or Gobron-'220 in view 
of either Gobron, et al.-6162209, Lippitt, et al.-5906622 or Clement-5197968. 

Gobron-'220 (or Gobron as modified by Gobron, Lippitt, or Clement) 
discloses or makes obvious the invention as claimed with the exception of the 
particular material and the dimensions of the handle. It would have been 
obvious to form the handle out of nylon, as it has been held that it is obvious to 
select a known material on the basis of its suitability for the intended use. As 
nylon would be known to exhibit the necessary characteristics of a handle, its 
choice would have been obvious. To modify the size of the handle is 
considered to be an obvious design choice as there is a lack of criticality for 
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this feature and applicant's invention would have performed equally as well 
with the handle size of the prior art. Additionally, the size of the basket and 
wires of the basket are also obvious design choice, known to one skilled in the 
art, and sizing an element up or down is recognized to be well within the 
knowledge of one skilled in the art in order to obtain a device which has 
necessary characteristics depending on the particular application or procedure 
being performed. 

Claims 17,18,29,31,37,38,45 and 46 are rejected under 35 U.S.C. 
103(a) as being unpatentable over Gobron-'220 in view of Foster-' 5989266, or 
Gobron-'220 in view of either Gobron, et al.-6162209, Lippitt, et al.-5906622 
or Clement-5197968 and further in view of Foster-5989266. 

Gobron (or Gobron as modified by Gobron, Lippitt, or Clement) discloses 
or makes obvious the invention as claimed with the exception of the outer 
plastic access sheath or covering on the outer cannula. Foster disclose that it 
was known to place an outer plastic sheath or covering on an extraction device. 
It would have been obvious to place a plastic sheath or covering on the outer 
sheath of Gobron in order to protect the device during insertion into the body. 

Claims 33,41 and 47 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gobron-'209 



Application/Control Number: Page 8 

10/679,007 

Art Unit: 3731 

Gobron discloses the invention as claimed with the exception of the 
particular material and the dimensions of the handle. It would have been 
obvious to form the handle out of nylon, as it has been held that it is obvious to 
select a known material on the basis of its suitability for the intended use. As 
nylon would be known to exhibit the necessary characteristics of a handle, its 
choice would have been obvious. To modify the size of the handle is 
considered to be an obvious design choice as there is a lack of criticality for 
this feature and applicant's invention would have performed equally as well 
with the handle size of the prior art. 

Claims 34,42 and 48 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gobron-'209 in view of Gobron-'220 and Clement-5197968. 

Gobron discloses the invention as claimed with the exception of the 
nitinol wire and the wire connector. Gobron-'220 discloses that it was known to 
use nitinol for the wire of an extractor. It would have been obvious to have used 
nitinol wire for the extractor, as this material, is extremely flexible and resists 
kinking. Clement discloses using a weld joint at the distal end of a wire 
extractor basket. It would have been obvious to have used a weld connector at 
the distal end of the wire basket of Gobron, as this is a common connection by 
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which individual wire loops can be attached together so that the extractor 
basket holds its shape and stays together. 

Response to Arguments 

Applicant's arguments filed 10-01-2007 have been fully considered but 
they are not persuasive. 

As pointed out before, applicant's arguments concerning Gobron's outer 
sheath not being rigid are not persuasive. Any material has some degree of 
rigidity and the outer sheath is more rigid than the material making up the 
basket. 
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The declaration is insufficient to establish that the rigid outer cannula 
claimed is different from that disclosed by Gobron, and certainly is not different 
from that taught by the applied teaching references. "Flexibility" and "rigidity" 
have been determined by the courts to be relative terms, as noted by Fredman 
V. Harris-Hub Co., inc. (DC Nlll) 163 USPQ 397 and Hickory Springs Mfg. Co. v. 
Fredman Bros. Furniture Co., Inc. (DC Sill) 171 USPQ 470. Additionally, the 
declaration states that for a polymeric material to qualify as "rigid" that it must 
meet certain physical guidelines. However, the claims are not limited to a 
polymer cannula. In fact, applicant's preferred material for the outer cannula is 
stainless steel. It is unclear from the declaration if the type of material would 
change the measured amount of modulus of elasticity needed to achieve 
"rigidity". For the same reason, Whittington's definition of the rigidity of a 
plastic is not persuasive. As presented in the Declaration, Merriam's definition 
provides for a shortage of flexibility to define "rigid". The degree of the shortage 
is not specified. A nail could be described as being rigid. However, someone 
could also describe the same nail as being flexible enough to be bent. The 
same structure could be defined as rigid or flexible. The Declaration fails to 
provide evidence that one skilled in the medical grasping art has any empirical 
standard for defining the terms "rigid" and "flexible". The examiner contends 
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that these terms are indeed relative terms, even for the medical grasper art. 
The examiner also contends that the outer cannula of Gobron is "more rigid", 
than that of the extractor basket. On a scale of flexibility or rigidity, an item 
might be to the right or left of center, but would possess both flexible and rigid 
characteristics. That is why these terms are "relative". 

Additionally, the examiner has provided three teaching references that all 
disclose that rigid outer cannulas on medical extractor devices were known at 
the time of the applicant's invention. The examiner contends that these 
references rebut applicant's arguments and applicant's declaration. 

Conclusion 

Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Glenn K. Dawson whose telephone 
number is 571-272-4694. The examiner can normally be reached on M-Th 
7:30-5:00. 

If attempts to reach the examiner b^telephone are unsuccessful, the 
examiner's supervisor, Todd E. Manahan can be reached on 571-272-4713. 
The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status information 
for published applications may be obtained from either Private PAIR or Public 
PAIR. Status information for unpublished applications is available through^ 
Private PAIR only. For more information about the PAIR system, see 
http://pair-direct.uspto.gov. Should you have questions on access to the 
Private PAIR system, contact the Electronic Business Center (EBC) at 866-217- 
9197 (toll-free). If you would like assistance from a USPTO Customer Service 
Representative or access to the automated information system, call 800-786- 
9199 (IN USA OR CANADA) or 571-272-1000. . 



Glenn K Dawson 
Primary Examiner 
Art Unit 3731 




Gkd 

14 December 2007 



